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§ 301.6213–1 Restrictions applicable to 
deficiencies; petition to Tax Court. 

(a) Time for filing petition and restric-
tions on assessment—(1) Time for filing 
petition. Within 90 days after notice of 
the deficiency is mailed (or within 150 
days after mailing in the case of such 
notice addressed to a person outside 
the States of the Union and the Dis-
trict of Columbia), as provided in sec-
tion 6212, a petition may be filed with 
the Tax Court of the United States for 
a redetermination of the deficiency. In 
determining such 90-day or 150-day pe-
riod, Saturday, Sunday, or a legal holi-
day in the District of Columbia is not 
counted as the 90th or 150th day. In de-
termining the time for filing a petition 
with the Tax Court in the case of a no-
tice of deficiency mailed to a resident 
of Alaska prior to 12:01 p.m., e.s.t., Jan-
uary 3, 1959, and in the case of a notice 
of deficiency mailed to a resident of 
Hawaii prior to 4 p.m., e.d.s.t., August 
21, 1959, the term ‘‘States of the Union’’ 
does not include Alaska or Hawaii, re-
spectively, and the 150-day period ap-
plies. In determining the time within 
which a petition to the Tax Court may 
be filed in the case of a notice of defi-
ciency mailed to a resident of Alaska 
after 12:01 p.m., e.s.t., January 3, 1959, 
and in the case of a notice of deficiency 
mailed to a resident of Hawaii after 4 
p.m., e.d.s.t., August 21, 1959, the term 
‘‘States of the Union’’ includes Alaska 
and Hawaii, respectively, and the 90-
day period applies. 

(2) Restrictions on assessment. Except 
as otherwise provided by this section, 
by sections 6851, 6852, and 6861(a) (relat-
ing to termination and jeopardy assess-
ments), by section 6871(a) (relating to 
immediate assessment of claims for in-
come, estate, and gift taxes in bank-
ruptcy and receivership cases), or by 
section 7485 (in case taxpayer petitions 
for a review of a Tax Court decision 
without filing bond), no assessment of 
a deficiency in respect of a tax imposed 
by subtitle A or B or chapter 41, 42, 43, 
or 44 of the Code and no levy or pro-
ceeding in court for its collection shall 
be made until notice of deficiency has 
been mailed to the taxpayer, nor until 
the expiration of the 90-day or 150-day 
period within which a petition may be 
filed with the Tax Court, nor, if a peti-
tion has been filed with the Tax Court, 

until the decision of the Tax Court has 
become final. As to the date on which 
a decision of the Tax court becomes 
final, see section 7481. Notwithstanding 
the provisions of section 7421(a), the 
making of an assessment or the begin-
ning of a proceeding or levy which is 
forbidden by this paragraph may be en-
joined by a proceeding in the proper 
court. In any case where the running of 
the time prescribed for filing a petition 
in the Tax Court with respect to a tax 
imposed by chapter 42 or 43 is sus-
pended under section 6213(e), no assess-
ment of a deficiency in respect of such 
tax shall be made until expiration of 
the entire period for filing the petition. 

(b) Exceptions to restrictions on assess-
ment of deficiencies—(1) Mathematical er-
rors. If a taxpayer is notified of an addi-
tional amount of tax due on account of 
a mathematical error appearing upon 
the return, such notice is not deemed a 
notice of deficiency, and the taxpayer 
has no right to file a petition with the 
Tax Court upon the basis of such no-
tice, nor is the assessment of such ad-
ditional amount prohibited by section 
6213(a). 

(2) Tentative carryback adjustments. (i) 
If the district director or the director 
of the regional service center deter-
mines that any amount applied, cred-
ited, or refunded under section 6411(b) 
with respect to an application for a 
tentative carryback adjustment is in 
excess of the overassessment properly 
attributable to the carryback upon 
which such application was based, the 
district director or the director of the 
regional service center may assess the 
amount of the excess as a deficiency as 
if such deficiency were due to a mathe-
matical error appearing on the return. 
That is, the district director or the di-
rector of the regional service center 
may assess an amount equal to the ex-
cess, and such amount may be col-
lected, without regard to the restric-
tions on assessment and collection im-
posed by section 6213(a). Thus, the dis-
trict director or the director of the re-
gional service center may assess such 
amount without regard to whether the 
taxpayer has been mailed a prior notice 
of deficiency. Either before or after as-
sessing such an amount, the district di-
rector or the director of the regional 
service center will notify the taxpayer 
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that such assessment has been or will 
be made. Such notice will not con-
stitute a notice of deficiency, and the 
taxpayer may not file a petition with 
the Tax Court of the United States 
based on such notice. However, the tax-
payer, within the applicable period of 
limitation, may file a regular claim for 
credit or refund based on the 
carryback, if he has not already filed 
such a claim, and may maintain a suit 
based on such claim if it is disallowed 
or if it is not acted upon by the Inter-
nal Revenue Service within 6 months 
from the date the claim was filed. 

(ii) The method provided in subdivi-
sion (i) of this subparagraph to recover 
any amount applied, credited, or re-
funded in respect of an application for 
a tentative carryback adjustment 
which should not have been so applied, 
credited, or refunded is not an exclu-
sive method. Two other methods are 
available to recover such amount: (a) 
By way of a deficiency notice under 
section 6212; or (b) by a suit to recover 
an erroneous refund under section 7405. 
Any one or more of the three available 
methods may be used to recover any 
amount which was improperly applied, 
credited, or refunded in respect of an 
application for a tentative carryback 
adjustment. 

(3) Assessment of amount paid. Any 
payment made after the mailing of a 
notice of deficiency which is made by 
the taxpayer as a payment with respect 
to the proposed deficiency may be as-
sessed without regard to the restric-
tions on assessment and collection im-
posed by section 6213(a) even though 
the taxpayer has not filed a waiver of 
restrictions on assessment as provided 
in section 6213(d). A payment of all or 
part of the deficiency asserted in the 
notice together with the assessment of 
the amount so paid will not affect the 
jurisdiction of the Tax Court. If any 
payment is made before the mailing of 
a notice of deficiency, the district di-
rector or the director of the regional 
service center is not prohibited by sec-
tion 6213(a) from assessing such 
amount, and such amount may be as-
sessed if such action is deemed to be 
proper. If such amount is assessed, the 
assessment is taken into account in de-
termining whether or not there is a de-
ficiency for which a notice of defi-

ciency must be issued. Thus, if such a 
payment satisfies the taxpayer’s tax li-
ability, no notice of deficiency will be 
mailed and the Tax Court will have no 
jurisdiction over the matter. In any 
case in which there is a controversy as 
to the correct amount of the tax liabil-
ity, the assessment of any amount pur-
suant to the provisions of section 
6213(b)(3) shall in no way be considered 
to be the acceptance of an offer by the 
taxpayer to settle such controversy. 

(4) Jeopardy. If the district director 
believes that the assessment or collec-
tion of a deficiency will be jeopardized 
by delay, such deficiency shall be as-
sessed immediately, as provided in sec-
tion 6861(a). 

(c) Failure to file petition. If no peti-
tion is filed with the Tax Court within 
the period prescribed in section 6213(a), 
the district director or the director of 
the regional service center shall assess 
the amount determined as the defi-
ciency and of which the taxpayer was 
notified by registered or certified mail 
and the taxpayer shall pay the same 
upon notice and demand therefor. In 
such case the district director will not 
be precluded from determining a fur-
ther deficiency and notifying the tax-
payer thereof by registered or certified 
mail. If a petition is filed with the Tax 
Court the taxpayer should notify the 
district director who issued the notice 
of deficiency that the petition has been 
filed in order to prevent an assessment 
of the amount determined to be the de-
ficiency. 

(d) Waiver of restrictions. The taxpayer 
may at any time by a signed notice in 
writing filed with the district director 
waive the restrictions on the assess-
ment and collection of the whole or 
any part of the deficiency. The notice 
must in all cases be filed with the dis-
trict director or other authorized offi-
cial under whose jurisdiction the audit 
or other consideration of the return in 
question is being conducted. The filing 
of such notice with the Tax Court does 
not constitute filing with the district 
director within the meaning of the 
Code. After such waiver has been acted 
upon by the district director and the 
assessment has been made in accord-
ance with its terms, the waiver cannot 
be withdrawn. 
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(e) Suspension of filing period for cer-
tain chapter 42 and chapter 43 taxes. The 
period prescribed by section 6213(a) for 
filing a petition in the Tax Court with 
respect to the taxes imposed by section 
4941,4942, 4943, 4944, 4945, 4951, 4952, 4955, 
4958, 4971, or 4975, shall be suspended for 
any other period which the Commis-
sioner has allowed for making correc-
tion under § 53.4963–1(e)(3). Where the 
time for filing a petition with the Tax 
Court has been suspended under the au-
thority of this paragraph (e), the exten-
sion shall not be reduced as a result of 
the correction being made prior to ex-
piration of the period allowed for mak-
ing correction. 

[32 FR 15241, Nov. 3, 1967, as amended by T.D. 
7838, 47 FR 44250, Oct. 7, 1982; T.D. 8084, 51 FR 
16035, May 2, 1986; T.D. 8628, 60 FR 62212, Dec. 
5, 1995; T.D. 8920, 66 FR 2171, Jan. 10, 2001]

§ 301.6215–1 Assessment of deficiency 
found by Tax Court. 

Where a petition has been filed with 
the Tax Court, the entire amount rede-
termined as the deficiency by the deci-
sion of the Tax Court which has be-
come final shall be assessed by the dis-
trict director or the director of the re-
gional service center and the unpaid 
portion of the amount so assessed shall 
be paid by the taxpayer upon notice 
and demand therefor.

§ 301.6221–1 Tax treatment determined 
at partnership level. 

(a) In general. A partner’s treatment 
of partnership items on the partner’s 
return may not be changed except as 
provided in sections 6222 through 6231 
and the regulations thereunder. Thus, 
for example, if a partner treats an item 
on the partner’s return consistently 
with the treatment of the item on the 
partnership return, the IRS generally 
cannot adjust the treatment of that 
item on the partner’s return except 
through a partnership-level proceeding. 
Similarly, the taxpayer may not put 
partnership items in issue in a pro-
ceeding relating to nonpartnership 
items. For example, the taxpayer may 
not offset a potential increase in tax-
able income based on changes to non-
partnership items by a potential de-
crease based on partnership items. 

(b) Restrictions inapplicable after items 
become nonpartnership items. Section 

6221 and paragraph (a) of this section 
cease to apply to items arising from a 
partnership with respect to a partner 
when those items cease to be partner-
ship items with respect to that partner 
under section 6231(b). 

(c) Penalties determined at partnership 
level. Any penalty, addition to tax, or 
additional amount that relates to an 
adjustment to a partnership item shall 
be determined at the partnership level. 
Partner-level defenses to such items 
can only be asserted through refund ac-
tions following assessment and pay-
ment. Assessment of any penalty, addi-
tion to tax, or additional amount that 
relates to an adjustment to a partner-
ship item shall be made based on part-
nership-level determinations. Partner-
ship-level determinations include all 
the legal and factual determinations 
that underlie the determination of any 
penalty, addition to tax, or additional 
amount, other than partner-level de-
fenses specified in paragraph (d) of this 
section. 

(d) Partner-level defenses. Partner-
level defenses to any penalty, addition 
to tax, or additional amount that re-
lates to an adjustment to a partnership 
item may not be asserted in the part-
nership-level proceeding, but may be 
asserted through separate refund ac-
tions following assessment and pay-
ment. See section 6230(c)(4). Partner-
level defenses are limited to those that 
are personal to the partner or are de-
pendent upon the partner’s separate re-
turn and cannot be determined at the 
partnership level. Examples of these 
determinations are whether any appli-
cable threshold underpayment of tax 
has been met with respect to the part-
ner or whether the partner has met the 
criteria of section 6664(b) (penalties ap-
plicable only where return is filed), or 
section 6664(c)(1) (reasonable cause ex-
ception) subject to partnership-level 
determinations as to the applicability 
of section 6664(c)(2). 

(e) Cross-references. See §§ 301.6231(c)–1 
and 301.6231(c)–2 for special rules relat-
ing to certain applications and claims 
for refund based on losses, deductions, 
or credits from abusive tax shelter 
partnerships. 

(f) Effective date. This section is ap-
plicable to partnership taxable years 
beginning on or after October 4, 2001. 
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